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193.461.
[4] Taxation 371 €x02764

371 Taxation
37111 Property Taxes
371iI(H) Levy and Assessment
3THINEDIO Judicial Review or Interven-
tion
371k2700 Further Judicial Review
371k2704 k. Scope of review. Most
Cited Cases
{(Formerly 371k493.8)
Appellate court must affirm trial cowrt's determina-
tion as to agricultural classification, if there is suffi-
cient competent evidence to support frial cowrt's
ruling.

[8] Taxation 371 €=22523

371 Taxation
371111 Property Taxes
371T1(H) Levy and Assessment
FTII(H)S Valuation of Property
371k2520 Valuation of Particular Real
Property
371k2523 k. Rural or agricultural
lands; open spaces. Most Cited Cases
(Formerly 371k348.1(3))
Although commercial viability of agricultural use
or activify is not determinative of agricultural clas-
sification, profit motive may be factor which can be
considered. West's F.5. A, § 193.461(3)(b)7.

16] Taxation 371 €02823

371 Taxaiion
371111 Properiy Taxes
371HII(H) Levy and Assessment
ITTHIH)S Valuation of Property
371k2520 Valuation of Paiticular Real
Property
371k2523 k. Rural or agricultural
lands; open spaces. Most Cited Cases
(Formerly 371k348.1(3))
Property used for cattle grazing could not be denied

agricultural classification for ad valorem tax pur-
poses based on county zoning code under which
catile grazing was not permitted use or legal non-
conforming use for property, which was zoned
planned  development/residential;  comprehensive
development plans intended to regulate and contro!
development were ntended to have no impact on
agricultural  classifications.  West's F.S5A.  §§
163.3164(4), 163.3194(5), 193.461(3)(b), 380.04,

[7] Taxation 371 €=525823

371 Taxation
3711 Property Taxes
37T Levy and Assessment
371HI(H)3 Valuation of Property
371k2320 Valuation of Particular Real
Property
371k2523 k. Rural or agricultural
lands; open spaces, Most Cited Cases
{Formerly 371k348.1(3))
Zoning may be consideration under catchall “other
factors™ provision of statute governing agricultural
classification for ad valorem tax purposes, but it is
not determinative. West's F.S.A. § 193.461(3)(b)7.

[§] Taxation 371 €=22722

371 Taxation

371111 Property Taxes

ITHIGD Bevy and Assessment
FTII(H) 1! Evidence in General
371k2722 k. Presumptions. Most Cited

Cases

(Formerly 3711c485(1))
Zoning is at best only a rebuttable presumption in
determining  agricultural classifications. West's
F.SA.§193.4613)(b)7.

[9] Taxation 371 £=22446

371 Taxation
3711 Property Taxes
3T Levy and Assessment
37HIHMY? Assessors and Proceedings for
Assessment
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371k2444 Powers and Proceedings in
Making Assessments i General
371k2446 k. Defects and  eirors,
Most Cited Cases
(Formesly 371k319(2))

Taxation 371 ©=22722

371 Taxation

37111 Property Taxes

3711 Levy and Assessment
37HL{H) 11 Evidence in General
371k2722 k. Presumptions. Moest Cited

Cases

(Formerly 371k493.7(3))
Where both trial court and taxing authority used in-
correct legal basis to deny taxpayer agricultural
classification on its lands used for cattle grazing,
their determinations were not entitled fo presump-
tion of correctness or necessity to show that no
reasonable hypothesis  supported property  ap-
praiser’s determination.

|16] Taxation 371 €x2523

371 Taxation
371111 Property Taxes
3711EH) Levy and Assessment
371ITI(H)YS Valuation of Property
3712520 Valuation of Parficular Real
Property
3171%2523 k. Rural or agricuttural
lands; open spaces. Most Cited Cases
(Formerly 371k348.1(3))
Property was entitled to agricultural classification
for ad valorem tax purposes in light of undisputed
evidence that tenant was conducting cattle-grazing
operation on property, he fenced land completely,
repaired and restored some fencing, and improved
feed through controlled bums and ran catile on
land; there was no basis to conclude that this was
non-existent or sham, not a bona fide, livestock
activity, West's F.S.A. § 193.461.

[11] Taxation 371 €592523

371 Taxation
1711 Property Taxes
3TIL(H) Levy and Assessment
37HH(H)S Valuation of Property

371k2520 Valuation of Particular Real

Property
371k2523 k. Rural or agricultural
iands; open spaces. Most Cited Cases
(Formerly 371k348.1(3))

Agricultural classification for land could not be
denied solely because recorded plat containing it
purported to dedicate streets and park areas to pub-
fic; land was undeveloped, entire parcel had been
taxed by county with no exception for claimed pub-
lic streets and park areas, public areas of plats were
not infended to be dedicated and accepted by
county untif improvements required fo be made on
plats were completed, and there were no third-party
lot owners who might have had enforceable rights
to use platted streets and parks. West's F.5.AL §§
177.081(2), 193.461.
*889 Lnola T. Brown, Robert L. Rocke, and Chris-
topher L. Griffin of Annis, Mitchell, Cockey, Ed-
wards & Roehn, P.A., Tampa, for Appellant/
Cross-Appellee.

Ciark A. Stillwell of Brannen, Stillwell & Perrin,
P.A., Inverness, for Appellee/Cross-Appellant.

W. SHARP, Judge.

Love PGI Pariners, 1P, (Love} and Sugarmill
Woods, Inc. (Sugarmill) appeal from final judg-
ments ™ rendered against them concemning ihe
property appraiser’s (Schultz) denial (in part) of
their claims for agricultural classification for lands
located in Citrus County for 1994, The issues on
appeal are whether the frial court had substaniial
competent evidence presented to it to defermine
that Love's and Sugarmili's use of part of their lands
for forestry by natural regeneration was not bona
fide and whether the trial court correctly ruled that
cattle-grazing operations conducted on part of Sug-
armill's properly could not qualify for an agricultw-
al classification because it was illegal under the
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Citrus County Comprehensive Plan and Develop-
ment Code.

FN1. Final Judgment was entered against
Sugarmill on June 5, 1996 and against
L.ove on July 3, 1996,

Schultz cross-appeals the trial court's rejection of
his argument that an agricultural classification for
Sugarmill's property used for catile grazing should
additionally be denied because Sugarmill's prede-
cessor in fitle plated all of the land (as well as
Love's) as part of a planned unit development, in-
cluding single family residential, multi-family res-
idential, recreation areas, commercial areas, and
streets. The plats were recorded in 1973, although
none of the property wnder consideration in these
cases had been developed. We affirm as to Love,
reverse as to Sugarzill, and affirm the cross-ap- peal.

Punta Goerda Developers, Ine. and Norcorp, Inc,
predecessors in title, platted the property mvolved
in this case as part of a larger planned unit develop-
ment known as Sugarmill Woods, in 1973, Tt con-
sists of four separate villages, two of which had
been constucted at the time of this lifigation.
However, with regard to the properties at issue in
this case, there was no development whaisoever.
The current owners testified there would prebably
be 1o development for the foreseeable future.

Sugarmill acquired the land involved in this lawsuit
from Punta Gorda in the mid 1980s. It is located
both north and south of County Road 480, and had
been classified agricultural through 1991 It cur-
rently consists of 4,300 acres Sugarmill claims is
and has been used for cattle grazing, and 1,000
acres used for forestry. In 1992 or 1993, Love ac-
quired its parcel of approximately 343.9 acres from
Sugarmiil. It is located south of County Road 480.
From 1974 through 1991, it also was classified ag-
ricultural.

In 1992, Schultz denied agricultural classification
for ail of the property except areas in planted pines

and improved pastwre. No agricultural classifica-
tions were sought in 1993, In 1994, Sugarmill and
Love sought an agricultural classification for all of
the land, based on foresury and catile-grazing opera-
tions.

Sugarmill claimed @l of its land lying north of the
County Road 480 had been bong fide used for cattle
grazing. And, it elaimed that all of its land south of
County Road 480 was used for forestry operations,
some in natural regenetation and some in plasted
*§90 pines. Schultz granted agricultural classifica-
tion for 733.57 acres in planted pines (south of
County Road 480), and 160 acres in an improved
pasture {north of County Road 480) only, and
denied agriculiural classification for the balance.
Sugarmill appealed the denials. The trial court up-
held these determinations. With regard to Love,
Schultz granted agricultural classification for the
area in planted pines and denied it for the natural
woodland area. Love appealed the denial. The trial
court upheld that determiration.

[1] The appeliants in this case had the burden of
proof at trial to show either no reasonable hypo-
thesis supported the property appraiser's determina-
tion, or the appraiser did not consider the appropri-
ate statutory faclors under § 193.461. See Davis v
St Joe Paper Co., 652 So.2d 507, 908 (Fla. Ist
DCA 1995}; « “Just Value’ or Just a Vahie-Florida's
Imperial Property Appraiser,” 48 Fla.L.Rev. 723,
737 (Sept.1997). The findings of the irial court as

to disputed facts cannot be overturned by this court.
FN2

EN2. Herzog v. Herzog, 346 So0.2d 56

(Fla.1977); Shaw v. Shaw, 334 So.2d 13
(Fla.1976).

1. Natural Woodlands or Natnral Regeneration,

[2] The issue concerning whether Love's parcel ad-
jacent to its planted pines was used for a bona fide
forestry use is determinative of ifs appeal, since it
did not present an argement below that the parcel
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was used for catile grazing. With regard fo Sugar-
mill, it sought an agricultural classification for all
of its land lying south of County Road 480, which
included a portion in planted pines as weli as some
in natural woodlands. Although the final judgment
rendered against Sugarmill does rof contain an ex-
press finding that Sugarmill's agriculiural use for
the natural woodlands was not bora fide, the evid-
ence presented for both parties was identical and
the trial court upheld denial of an agricultural clas-
sification for that area. The result is and should be
the same for both parties.

The testimeny offered by Schuliz concemning the
use of the natural woodlands was comprehensive
and conclusive. Reggie Tetfer, a senior appraiser
with the Department of Revenue in Tallahassee, re-
yiewed the forestry operations on both parcels. His
testimony indicated that, based on aerial photo-
graphs from 1960 and historical fecords, the land
had not changed much since 1960. It is composed
of candler soil, a type not highly productive for
forestry operations, In the early part of the cenfury,
it appears to have been used for naval stores, and
prior to the 1940s, all of the long leaf pines were
harvested. At present there are open areas, turkey
oak and jack oak (meither is commercial timber),
and scattered long-leaf pine with a few seedlings.
However, there are very few large long-leaf pines
on the parcels, which produce seed.

[n his opinion, there was not enough long-leaf pine
present to produce a marketable stand of irees in
the foreseeable future, It would take another fiffy
years by natural regeneration, to produce an ad-
squate stock of timber. He aiso opined that it would
be necessary to aggressively manage the land by
scarification of the soii, controlled burning, and
planting with long-leaf pine or sand pine. He said
there was no evidence of such activity on this land
as of January 1, 1994 (the critical date for this ap-
peal}.i*? He noted the presence of caftle in the
past on this land and pointed out that running caitle
can negatively impact foresiry operations.

FN3. § 192.042; Bass v. General Develop-

ment Corp., 374 30.2d 479 (Fia.1979).

He agreed that it is possible to have a bona fide nat-
ural regeneration forestry operation, which would
be entitled to an agricultural classification but con-
cluded this was not happening on the parcels in
question. There had been no harvesting of trees on
these lands, no re-forestry management plan sub-
mitted for them, and thers were no commercially-vi-
able stands of frees on the property.

James Sander, a former employee of Punta Gorda
Development Co., the prior owner of the lands from
1971 to 1991, testified that other than the areas put
into planied pines, there had been no forestry plan
for the natural woodlands. It consisted largely of
jack oak, a few scattered pines, and palmettos. They
did conirolled burns of the area to *891 improve
grazing for cattle. Since 1974, various catile lessees
had run cattle on the natural woodland.

Andrew Love, chair of the general partner of Laove
PGI, testified he was familiar with the properties
before they were sold fo the predecessor, Punta
Gorda Isles, and up to the present. He testified that
as of January 1994, he did not think there was any
specific forestry management plan for the Love
property, other than the area in planted pines. They
did controlled burns and maintained fire lanes in
the natural woodlands, which he said would benefit
the timber operations. However, he admitted these
activitles were largely to enhance cattle-grazing op-
erations.

Gerald Evans testified for Love. He is a staff forest-
er with the Natural Resource Planning Services, a
private consulting service, who had been retained
by Love to handle timber sales for 1994, and {o de-
velop goals for managing the land. He admited that
most of his activities on the land occurred in mid-
1994,

Evans was developing ideas and gnidelines [or the
natural woodlands on the Love property. He de-
termined there was not sufficient merchantable tim-
ber in the natural area, and he recommended that
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the irees be left alone & get regeneralion estab-
lished. He thought there was a sufficient seed
source that could be used to regenerate the area. He
was in the process of developing a forestry plan for
this part of the property, which would include con-
trolled burns, and fire lanes.

The Florida Constitution provides that agricultural
tand may be classified by general law for ad valos-
em tax purposes, and assessed solely on the basis of
character or usef™ Section 193461 implements
that provision of the Constitation. It provides that
property appraisers shall classify all lands on an an-
nnal basis within the county as agricultural or nona-
gricultural. Regarding the process of classification
section (3)(h) states:

FN4, Art. VI, § 4(a), Fla. Const.

[Olnly lands which are used primarily for bona
fide agriculiural purposes shall be classified as
agricaltural. ‘Bona fide agricultural purposes’
means good faith comumercial agricultural use of
the land. In defermining whether the use of the
land for agricultural purposes is bona fide, the
following factors may be taken into considera- tion:

1. The length of time the fand has been so util-
ized;

2. Whether the use has been contimuious;

3. The purchase price paid;

4, Size, as it relates to specific agricultural use;

5. Whether an indicated effort has been made to
care sufficienily and adequately for the land in
accordance with accepted commercial agricuitur-
al practices, including, without limitation, fertil-
izing, liming, fifling, mowing, reforesting, and
other accepted agricultural practices;

6. Whether such land is under lease and, if so, the
effective Jlengih, tferims and conditions of the
lease; and

7. Such other factors as may from time fo time
beceme apparent.

[31{4] Florida cases which address these provisions
stress the key to determining entitlement fo agricul-
tural classification is the actual physical activity be-
ing conducted on the land. Bass v. Gen. Dev. Corp,
374 So.2d 479 (Fla.1979);, MeKimey v. Hunt, 251
80.2d 6 (Fla. Ist DCA 1971); Davis v. 51 Joe Pa-
per Co.; Schooley v. Wetstone, 258 So0.2d 483 (Fla.
2d DCA 1972); Hausman v. Rudikin, 268 S0.2d 407
(Fla. 4th DCA 1972). If the land is being used for
bona fide agricultural purposes, it is entitled to the
agricultural classification. Straughn v, Tuck, 354
S0.2d 368 (Fla.1977). This is generally z fact de-
termination, appropriate for the rial cowrt to make,
An appellate court must affirm, if there is sufficient
competent evidence to support the trial court's Tul-
ing. Housman v. Rudking Conrad v., JM. Sapp, 252
So.2d 225 (Fla.1971); Greenwood v, Qates, 251
S0.2d 665 (Fla.1971).

[51 Appellants argue that the denial of an agricul-
toral classification in this case was based on festi-
mony thai the natural regeneration forestry opera-
fion on these lands was not, nor could it be, com-
mercially viable for a *852 very long (ime. We
agree that commercial viability of an agricultural
use or activity is not determinative.”® But profit
motive may be a factor which can be considered
under section 193.461(3¥b)7. See Straughn v
Tuck, 354 So.2d at 370 (the term “commercial agri-
cultural use” simply adds another factor-profit or
profit motive-which may be considered by the fax
assessor, but it does not Himit the classification to
profitable operations).

FNS. McKinrey v. Huntg, 251 S0.2d 6 (Fla.
Ist DCA 1971), Sn Joe Faper Co. v
Adkinson, 400 So.2d 983 (Fla. lIst DCA
1981).

However, we think this case is similar to Green-
wood v. Oares. In that case, the court upheld the
denjal of agricultural classification for a large acre-
age parcel of woodlands. As in this case, the frial
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court heard testimony about a number of factors,
the opinion of forestry experis. as to whether
foresiry operations were being conducted on the
lands, the nature of the terrain, the density of mar-
ketable timber, the past usage of the land, and the
reasonable attainment of a salable product within a
reasonable future time, keeping in mind that trees
do not mature as quickly as “chickens and cows.”

We think the trial cowrt's denial of an agricultaral
classification for the natural woodlands shouvld be
affirmed, based on the evidence adduced at frial.
The tracts had few stands of merchantable timber,
the viability of a natural regeneration plan was in
dispuie, few improvements had been made for
forestry purposes, and there was no forestry man-
agement program in cffect or even developed for
the land on the critical date of January 1, 1994
There simply was insufficient evidence of any actu-
al forestry operations on the lands in question on
that date.

1L Sugarmill: Cattle grazing, a bona fide agricul-
tural use?

Sugarmill's 4,300 acres lying north of County Road
480 was denied an agricultural classification for
cattle grazing. As stated above, Schuliz did allow
an agricultural classification for 160 acres also
north of County Road 480, which Sugarmill used
for improved pasture. Thai area is not in dispute.
With regard lo the balance of the parcel, the iesti-
mony at trial concerning Sugarmill's use of it for
livestock operations was essentially undisputed.

This land had been leased and used for cattle graz-
ing since the 1970s. However, there was a two-year
gap, from 1991 to 1993, when catile operations
ceased. This finding was disputed by Sugarmill, but
sufficient evidence was adduced to establish that fact.

In 1993 the land was leased to Jessie Thomas. He
testified he patched the fence all along County
Road 480, and along the Sugarmill development.

Page 7

He fenced in the entire arca and grazed catile on
that parcel. He also bumned areas to produce betier
feed for the catile and consuited the county forester
concerning the bums.

[4] The basis for Schuliz' and the trial court's denial
of an agricultural classification for this parcel in
1994 was because the land is zened PR-D (Planned
Development-Residential). Purseant to the Cifrus
County Land Development Code, adopted pursuant
to chapter 163 in 1990, cattle grazing is not a per-
mitted use or a legal nonconforming use for that
category of zoning. The Code would have permitted
a nonconforming use o confinue, if i had not been
discontinued for a period of 180 consecutive days.
The trial court concluded that in order to conduct
cattle grazing activities on this parcel, Sugarmill
would have to have that activity properly exempted
and penmitted by the County, which it had not done.

I71[8] We disagree. The appropriateness of agricul-
tural classification of land for ad valorem tax pur-

poses depends on the general statutory laws of this
state, not a county code. As noted above, section
193.461(3)(b) makes this determination tun
primarily on the actual, good faith use of the land.
If the land is being used for a bona fide agriculiural
purpose, it is entitled to the agricultural classifica-
tion. Hausman v. Rudkin. Zoning may be a consid-
eration under the catchall “other factors” provision
in section 193.461(3)(b)7, but it is not determinat-
ive. *893Wilkinson v. Kirby, 654 80.2d 194 (Fia. 2d
DCA 1995), Nor does section 193.401{43(a)3 ap-
pear applicable because Suganmill or its prede-
cessor in tifle did not seek rezoning of the land
from an agricultural use to a non-agriculfural use.
Compare Harbor Ventures, Inc. v. Hulches, 366
So.2d 1173 (Fia.1979). At the iime of the rezoning
to a PUD in 1973, there was no impediment to con-
jinued apricultaral use of the property under the
zoning laws then in effect. In any event, zoning is
at best only a rebuttable presumption. Lackey v,
Little England, Inc., 461 So.2d 281 (Fla. 5th BCA
1985).

Schultz argues that Robbins v, Yusem, 559 So.2d
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1185 (Fla. 3d DCA 1990) is determinative. in that
case, the Third District held that land classified un-
der the Dade County Code as I1C-C but used to farm
yucca and calabaza, could net receive an agricuifur-
al classification because agriculture was an illegal
use for that property, under the zoning code. The
couit concluded that a finding that commercial agri-
cultural use is not bona fide because prohibited un-
der the zoning laws, may be overcome by showing
the use is a legal, nonconforming use. But, as in
this case, that showing was not possible. Thus, as a
matter of law, the court concluded agricultural use
could not be considered bona fide because of the
land's zoning.

We disagree with Robbins, to the exfent that it
holds agricultural classification for ad valorem tax
purposes is controlled by a county code adopted
pursuant to chapter 163. Both chapter 163.3164(4)
and the Citrus County Code, adopted pursuant to
chapter 163 ™5 deal witls regulations for the de-
velopment of land. They provide for regulation of

activities which constitute  “development.” ™/
Both the statute and the county code define
“development” by reference to section 380.04,
which provides:

FN6. §§ 163.3167(2), Fla. Stat. (1995
163.3202, Fla. Stat. (1995).

FN7. §§ 163.3164(23); 163.3201, Fla. Stat.

(1) The term development means the carying out
of any building activity or mining operation, ...

Bk kR R

(3} The foliowing operations or uses shall not be
iaken for the purposc of this chapter fo involve
‘development’ as defined in this section ...

(€) The use of any land for the purpose of
growing plants, crops, trees, and other agricul-
tural or forestry products; raising Iive stock; or
for other agricultural purposes. {emphasis sup-
plied).

It appears forestry and cattle raising activities are
excluded from regulation of development pursuant
to the statute and the Code. Further, section
163.3194(5) expressly states:
The tax exempt status of lands classified as agri-
" enbtural under s, 193.461 shall not be affected by
any comprehensive plan adepted nnder this act as
long as the land meets the criferia sef forth in s
193.46.

From both of these siatutory provisions it appears
that the Legislature did not intend that lands classi-
fied as agricultural under chapter 193 for ad valor-
e tax purposes, would be affected by the adoption
of comprehensive development plans pursuant to
chapter 163. No Code adopted pursuant to chapter
163 can alter ifs intended impact™ Comprehens-
ive plans adopted pursuant to chapter 163 are infen-
ded to regulate and control “development,” as
defined by the statute and the Code. They are inten-
ded to have no impact on classification of lands as
agricultural for ad valorem tax purposes, pursuant
to section 193.3194(5).

FN&. Staie v. Smith 584 So.2d 145, 146
(Fla. 2d BCA 1991,

[9] As demonstrated above, both the frial court and
the taxing authority, Schultz, used an incorrect ieg-
al basis to deny Sugarmiil agricultural classification
on its lands used for catile grazing. Thus their de-
terminations are not entitled to the presumption of
correctness or the necessity to show thal no reason-
able hypothesis supported the property appraiser's
determination. Davis v. St. Joe Paper Co.; Wilkin-
son v. Kirby, 654 So.2d 194 (Fla. 2d DCA 1995);
The Glades, Inc. v. Colding, 422 50.2d 349 (Fla. 2d
DCA 1982).

*894 {101 If this record contained any disputed ma-
terial facts concerning whether Sugarmill or its
lessee was using these lands for a bona fide cattle
grazing operation on January 1, 1994, we would re-
mand this cause o the irial court for a factal de-
termination of this issue using the factors fest set
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forth in section 1934610330, Adlantic Richfield
Co. v. Walden, 277 S0.2d 815 {Fla. 2d DCA 1973).
= However, Schultz in this case presenied no
evidence fo counter or dispute Sugarmilis wit-
nesses that, n fact, as of January 1, 1994, Jessie
Thomas was conducting a cattle-grazing operation
on the disputed property. He fenced the land com-
pletely, repaired and restored some fencing, im-
oroved the feed through controlled bums and ran
cattle on the land. Thus there is no basis to con-
clude that this was a non-existent, or sham (nof a
bona fide Y livestock activity. Hausman v. Rudkin,
These lands were entitled to an agricultural classi-
fication for 1994.

FNO. See also Bass v General Dev. Corp,,
374 So.2d 479 (Fla.1979), Roden v. K & K
Land Management, Inc, 368 So.2d 588
(F1a.1978); Straughn v. Tuck, 354 So.2d
368 (Fla.1977); Conrad v JM. Sapp, 252
So2d 225 (Flag71);  Greenwood v,
Oates, 251 So.2d 665 (Fla.1971); Wilkin-
son v, Kirby, 654 50.2d 194 (Fla. 2d DCA
1995y, Ridgewood Fhosphate Corp. v. Per-
kins, 487 So.2d 40 (Fla. 2d DCA 19806);
Schooley v. Weistone, 258 So.2d 483 (Tla.
26 DCA 1972).

I Cross-appeal: Effect of platting and deed re-
strietions.

{11] Schultz argues on cross-appeal that an agricul-
tural classification for ali of Sugarmill's property
(except for the planted pine arca and the improved
pasture), should also be denjed because in 1973 the
predecessor in title to all of the properties involved
in this case platred the entire Sugarmill Woods res-
idential/mixed use development project, consisiing
of 15,400 acres, and recorded the plat in the public
records of Citrus County, Florida. The plat shows
mixed uses for the land: single family lots, mulii-
family projects, recreational areas, commercial
sites, g streets. Ry January 1994, Cypress Village
and Oak Village had been constructed. However,
none of the land involved in this case (Pinewood

and Palin Villages) had been developed. Ne streets
or other improvements had been made, and no lots
had been sold. The undeveloped parcel was sold to
Sugarmill, and in tum, it sold a smaller parcel to
Love,

Schultz relies on language in the piat which pur-
ports to dedicate the streets and park areas to the
public. He took the position that Sugarmill has no
right fo use the platted public areas for cattle graz-
ing, without formal approval from Citrus County,
since the dedication language of the plat was un-
qualified. Section 177.081{2) provides:

When a tract or parcel of land has been sub-
divided and a plat thereof bearing the dedication
execnted by the developers and morigagees hav-
ing recovd interest in the lands subdivided and the
approval of the governing body has been secured
and recorded in compliance with this chapter, all
streets, aileys, easements, right-ofway, and pub-
lic areas shown on such plat, unless otherwise
staied, shall be deemed to have been dedicated to
the public for the uses and purposes thereon stated.

§ 177.081(2), Fla. Stat. (1995).

Both parties conceded that it would be economic-
ally impossibie for Sugarmill to fence off the public
areas shown on the plat so as to restrict the catile
grazing to simply the platited lot areas. Schuliz ar-
gues that unless Sugarmill replats the properiy and
qualifies the dedication of the roads and public area
to the public, or obtains approval from the county
for use of the dedicated property for commereial
agricultural use, its agricaitural classification must
be denied because it is not “ bora fide.” However,
this argument is inconsistent with Schultz' granting
an agricultural classification for the improved pas-
ture area and the planted pines, although they too
are part of the platted, undeveloped villages. Addi-
tionally, since 1973 the whoele of the platied areas
has been taxed by Citrus County, with no exception
for the claimed public streets and park areas.
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At trial, it was shown that other than Sugarmill and
Love, there are no other owners of the platted prop-
erty. No streets or other improvementis have been
built. Agents for the owners lestified that no devel-
opment of this property was contemplated for a
long period of time. They intended fo use the 8935
Jand as it always had been-for forestry and cattle
2razing.

Sugarmill argaed that uniil the roads have been
constructed and accepted by the county for main-
tenance, it has the right to use the whole of the par-
cel for agricultural purposes, See Daniel v. Siate
Turnpike Authority, 213 S0.2d 385, 587 (Fla.1968);
Depi. of Commerce v. Marthews Corp, 358 50.2d
256, 260 (Fla. Ist DCA 1978). It also pointed fo
language added to the Improvement Agreements
between Citrus County and Sugarmill's predecessor
in title in 1981. They provide:

The County has accepted the plat for all Villages
as recorded in Plat Book 9 Pages 86-150, inclus-
ive, ... and shall accept the area depicted on said
plat as dedicated for public use, including, bul
not limited ro streets, at such time as said im-
provemenis are satisfuctorily completed.... Noth-
ing in the agreement shall be construed as mean-
ing that the County agrees to accept the streets or
other improvements for maintenance by the
County unless said streets or said improvements
are agreed to be accepted for maintenance by
formal resclution doing so and describing therein
the sireets and improvements accepted for main-
tenance, (emphasis supplied)

Sugarmill presented festimony of wiinesses in-
volved in the original platting who stated that the
public areas of the plats were not intended fo be
dedicated and accepted by the county until the im-
provements required to be made on the plats were
completed, village by village. This is consistent
with the mamner in which Citrus County has
handled this project in the past. Further, this inter-
pretation is compatible with the lack of public ded-
ication of the park areas on the plats, for it would
be anomalous fo have the streets dedicated and ac-
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cepted at a time prior to the dedication and accept-
ance of the parks.

This sifuation is distinguishable from those cases in
which third parties purchased lots in a platted sub-
division which shows streets and parks. Those
parties might have enforceable rights to use the
platted streets and parks. ™° However, in this
case, there are no third-party lot owners. Love and
Sugarmill purchased their large parcels in fee from
the platter-predecessor in title. Only they wouid
have standing fo complain about enforcing rights to
platted streets and parks, and they are not com-
plainiang.

FNT0. City of Miami v. Flarida Easr Coast
Ry. o, 79 Fla. 539, 84 So. 726 (1920);
Spencer v, Wiegert, 117 So.2d 221 (Fla. 2d
DCA 1859); Feig v. Graves, 100 So.2d
192 (Fla. 2d DCA 1958).

We agree with the trial court that the deed restric-
tions, platting and dedication of streets and parks in
the undeveloped villages should have no impact on,
and play no part in, denying agricultural classifica-
tion for lands used for agricultural purposes. Other
cases involving platted but undeveloped Jands have
held that agricultural classification should not be
denied for other reasons. In Harbor Ventures, Inc.
v, Hutches, the cowt held that section 193.461(4)a)
did not apply to deny agricultural classification to
property rezoned from a non-agricultural use to an-
other non-agricanitural use. However, as in this case,
the land was rezoned to a PUD. That circumstance
was not used to deny the agricultural classification.
n The Glades, Inc, v. Colding, part of the property
invalved was platted as a subdivision. However, it
had been used as a nursery area for plants. The
comt ruled there was no reason to deny it agricul-
tural olassification, The court specifically rejected
the owner's intended future use of the land
{(subdivision development) and the high purchase
price as determinative factors, regarding denial of
an agricultural classification. The fact that the land
was platied and undeveloped was alse an additional
factor insufficient to deny if the classification. ™!
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ENL1. See also Wilkinson v. Kirby, 654
S0.2¢ 194 (Fla. 2d DCA 1995).

The acceptance of Schultz' avgument on this point
also appears to be inconsistent with Bass v. General
Dev. Corp. Tn Bass, the supreme court held that
section 193.461(4)(a)4, Florida Statutes (1575) was
unconstituiional because it created an irrebutfable
presumption that lands for which an owner had re-
corded a plat were not entitled to an agricultural
classification. The court said that agricultural use is
the only proper fest for classifying land agricultural
for ad valorem tax purposes. It pointed oui that
866 the filing of a subdivision plat has very little
to do with the present use of the property. It con-
cluded fhat a stajuge which creates an irrebutiable
presumption that the land was not being used for
agricultural purposes solely on the basis of the re-
cording of a platied subdivision was violative of the
Equal Protection Clause.fN2

FNT12. Art.1, § 2, Fla, Const.

Consistent with the holding in Bass, we conclude
that an agricuitural classification for land cannot be
denied solely because a plat containing it has been
placed of record. Schultz relies on section 177.081
(2), bui if it has the effect he argues for, it also
would be unconstitutional pursuant o Bass. Thus
we affirm the frial court on the cross-appeal.

AFFIRMED in part; REVERSED in part.
GRIFFIN, C.J., and PETERSON, J., concur.
Fla.App. 5 Dist.,1998.

Love PGI Partmers, LP v. Schuliz

706 So.2d 887, 23 Fla. L. Weekly D417
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<
District Court of Appeal of Florida,
Second District.

THE GLADES, INC., a Florida corporation; Con-
nie Hubschman and Sarmuel Hubschman, rustess,
Appellants,

v.

Sam §. COLDING as property appraiser for Collier
County, and Guy Carlton, as tax collector for Colli-
er County, Appellees.

No. 82-332.

Nov. 24, 1982.

Condominiuimn  development corporation and s
trustees appealed that portion of final judgment of
the Circuit Cowt, Collier County, Ted Brousseau,
3., which denied them an agricultural tax classifica~
tion on portions of their property. The District
Court of Appeal, Campbell, 1., held that: (1) agri-
culivral tax classification was properly denied for
low-lying area subject to frequent flooding, and (2)
in view of finding that area had been coentinuously
used in good faith for agricultural purposes fact that
property appeared suitable for immediate develop-
ment and fact that high purchase price reflected that
of developed iand were insufficient to support deni-
al of agricultural tax classification.

Affinned in part, reversed in part and remanded.
West Headnotes
[1] Taxation 371 €=02523

371 Taxation
371111 Property Taxes
37HHHH) Levy and Assessment
371HIHH)S Valuation of Property

371k2520 Valuation of Particular Real

Property
3712523 k. Rural or agricultural

lands; open spaces. Most Cited Cases

{Formerly 371k348.1(3))
Agriculiural tax classification was properly denied
where flooding of low-lying area prevented its full
use and planfs were only sparsely scaitered in the
area. West's F.8.A. § 193.461(3)(a, b).

121 Taxation 371 €552524

371 Taxation
37111 Property Taxes
ITI(HY Levy and Assessment
37 1H(I)5 Valuation of Property
371k2520 Valuation of Particular Real
Property
371k2524 k. Timber and timber
lands. Most Cited Cases
(Formerty 371k348.1(4))
Where area was continuously used in good faith for
agricultural purposes since ifs reacquisition
1979, agriculiural tax classification could not be
denied on ground that a road and cul-de-sac led into
the property as part of platted subdivision and that
high purchase price reflected that of developed
land, West's F.S.A. § 193.461(3)(a, b).

i3] Taxation 371 €=02524

371 Taxation
371111 Property Taxes
371HH) Levy and Assessment
3711I(H)S Valuation of Property
371k2520 Valuaiion of Particular Real
Property
371k2524 k. Timber and timber
lands. Most Cited Cases
(Formerly 371k348.1(4))
Onee the court finds a bona fide good-faith agricul-
tural use, prior or future use of the land is irrelevant
for agricultural tax classification. West's F.S.AL §
193.461(3)(a, b).

{4] Taxation 371 €~=2524

371 Taxation
371111 Property Taxes

© 2010 Thomson Reuters. No Claim to Orig, US Gov. Works.




422 80.24 349
{Cite as: 422 So.2d 349)

ITHIII) Levy and Assessment
ATTI(H)S Valuation of Property
371k2520 Valuation of Particular Real
Property
371k2524 k. Tiomber and fimber
fands. Most Cited Cases
(Formerly 371k348.1(4))
Purchase price of land is but one factor in determin-
ing whether land is being used primarily for bona
fide good-faith agricultural purposes and once that
determination is made the purchase price i8 1o
longer important. West's F.S AL § 193.461(3)(b).
*350 Lawrence A. Farese of Cummings & Lock-
wood, Naples, for appeliants,

John M. Hathaway, Punta Gorda, for appeliees.

CAMPBRELL, Judge.

The Glades, Inc., a Florida condominium develop-
ment corporation, and ifs frustees, Connie and
samuel Hubschman, appeal that portion of the final

judgment which denied them an agriculhmal tax
classification on portions of their property. We af-
firm in part and reverse in part.

The Glades, Inc., owns 8.2 acres of land known as
the Yellow Arez. The Hubschmans own a 2.3 acre
tract called the Green Area, and a 66,02 acre tract
known as the Red Area. The Red Area is sub-
divided into Parts I, II and II. The Hubschman
family purchased these tracts in 1965 for approxini-
ately $1200 an acre. Before, and at the time of the
purchase, the tracts had been used primarily for ag-
ricultural purposes.

The Yeliow Area was sold in 1972, but in 1979, the
Hubschmans reacquired it hrough The Glades,
Inc., as part of an expansion of the Glades Nursery-
their refail and wholesale nursery operation. Prior
to 1972, the Yellow Area was subdivided and a cul-
de-sac which gave road access into the property
was constructed.

The Glades Nursery began operations in 1968 on
property known as the White Area. It abuts the Yel-

low Area to the east. During the 1970', the nursery
began cultivating thousands of exotic planis and
frees, awd as the nursery continued to grow, the
owners planted coconut frees and other plants in the
Red Area, They planied the Green Area in 1976,
When The Glades, Inc., acquired the Yellow Avea
in 1979, the corporation installed a sprinkler system
and then planted a variety of plants in that area.

The property owners received an agriculiural tax
classification on Red Avea I from 1974 through
1979, and received similar classifications on Red
Area I, and the Green Area, for 1977-1979. Red
Area I1f received a like classification in 1979, Only
the Yellow Area has not recelved such a classifica-
tion.

In 198C, pursuant to section 193.461(3)(a), Florida
Statuies (1979), the property owners filed a retum
and application for agricultural classification of
lands with the Collier County property appraiser.
On July 9, 1980, the appraiser denied agricultural
classification. The property owners appealed to the
Collier County Property Appraisal Adjustment
Board, but the board upheld the denial. Tn 1981,
they again filed for an agricultural property classi-
fication and were again denied. They then sought
relief in the circuit court.

In his final judgment, the frial judge found, pursu-
ant to section 193.461(3)(b), Florida Statutes
{1979), that based on ali the evidence presented,
“the Glades MNursery s in fact a bona fide commer-
cial agricultural operation.” He found specifically
that Red Areas I and I and the Green and Yellow
Areas had been i good faith continuously so used.
The court then upheld denial of agricultural classi-
fication for Red Area [l and for the Yellow Area.

1] The court found that Red Area III did not con-
tain a sufficient mumber of plants io qualify as bona
fide agricultural *351 use. There is evidence to sus-
tain this finding becauss frequent flooding of this
low-lying area prevenis its full use and planis are
only sparsely scattered in this area. We, therefore,
affirm that portion of the final judgment upholding
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the denial of an agricuitural tax classification for
Red Area [IL

[2][3}4] The trial judge upheld the denial of agn-
cultural tax classification for the Yellow Area for
the following reasons:

(1) a road and cul-de-sac exists leading m to the
property, as part of a platted subdivision, and
therefore the property appears suitable for imme-
diate development; and (2) this parcel has not had
the history of agricultural use that the other prop-
erties in question have had. And the high pur-
chase price reflects that of developed land.

Given his previous specific finding in accordance
with the statute that the Yellow Area had been con-
tinuously used in good faith for agricultural pur-
poses since its reacquisition in 1979, these reasons
are insufficient to support a denial of an agriculfur-
al tax classification for the Yellow Area. Once the
court finds a bona fide good faith agricultural use
pursuant fo section 193.461(3)(b), the prior or fu-
ture use of the land is irrelevant, See Fisher v.
Schooley, 371 So.2d 496 (Fla. 2d DCA 1979). The
purchase price of Jand is one of the factors listed in
section 193.461(3)(b) to be used in determining
whether or not that land is being used primarily for
a bona fide good faith agricultural purpose. Once
that determination is made, the purchase price is no
longer important. Therefore, having made the initial
finding of a bona fide gmood faith agricultural use,
the trial judge erred in considering the possible fu-
ture development of the Yeliow Area, in consider-
ing its brief history of agricultural use, and n con-
sidering its purchase price.

We note finally that the property owners filed a mo-
tion to tax costs in this action. We deny this motion
because of our disposition of ihis appeal.

AFFIRMED IN PART, REVERSED IN PART and
REMANDID. :

OTT, C.J., and SCHOONOVER, I, concur.
Fla.App. 2 Dist,, 1982, '

The Glades, Ine. v, Colding
422 S0.2d 349

END OF DOCUMENT
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Y
Supreme Court of Flerida.
James L. RODEN, etc., et al., Petitioners,
V.
K & K LAND MANAGEMENT, INC., a corpora-
tion, Respondent.
Mo, 51954,

July 20, 1978.
Rehearing Denied March 22, 1979,

Proceeding was had to determine whether landown-
er was entitled to “green belt” assessment for that
portion of tract of land continued as a producing
citrus grove. The Circuit Court, Polk County, Willl-
am A, Norris, F., concluded that owner was entitled
to such assessmnent, and appeal was talcen. The Dis-
trict Court of Appeal, Second District, McNulty,
Acting C. I, 347 S0.2d 724, affinmed. On writ of
certiorari, the Supreme Court, Boyd, J., held that:
(1} it had jurisdiction of petition for writ of certior-
ari: (2) “agricultural use” is test for classification of
land as agricultural land entitled to preferential tax
freatment, and (3) presumption of nonagricultural
use was rebutted with respect to 325 acres, of
350-acre tract seld for six times its agricultural as-
sessment, which were coniinued for cifrus produc-
tion, while remaining 25 acres were developed into
an amusement park.

Decision of the District Court of Appeal affirmed.
Alderman, I, concurred in result only.
Alderman, J., dissented from denial of motion for
rehearing or clarification and filed opinion in which
England, C. J., and Sundberg, 1., concurred.

West Headnotes

[1} Couris 106 €216

106 Courts
166V1 Courts of Appellate Jurisdiction

106V I(BY Courts of Particular States
106k216 k. Florida. Most Cited Cases

The Supreme Court had jurisdiction of petition for
certiorari to review decision of the District Court of
Appeal, Second District, which conflicted with de-
cision of the District Court of Appeal, Fourth Dis-
trict, as to whether more than just agricultural use
was required 1o establish, for puipose of tax assess-
ment, that land could be classified agricultural land
entitled to preferential tax treatment. West's F.5.A.
Consi. art. 5, § 3(b)(3); West's .8, A, § 193.461(3).

|2] Taxation 371 €=02513

371 Taxation
37111 Property Taxes
371H(H) Levy and Assessment
371HI(H)5 Valuation of Property
371k2520 Valuaiion of Particular Real
Property
371k2523 k. Ruwral or agricultural
lands; open spaces. Most Cited Cases
{Formerly 371k348.1(3))
“Agricultural use” is test for classification of land
as agricultural land entitled to preferential tax ireat-
ment, and, although statutory factors are to be con-
sidered in making determination of good-faith agri-
cultural use, none is determinative; disapproving
First National Bank of Hollywood v. Markham, 342
50.2d 1016, West's F.5.A. § 193.461(3), (3)(a, b).

{3] Taxation 371 €=22732

371 Taxation

37111 Property Taxes

37111(H) Levy and Assessment
3710KH)11 Evidence in General
371k2722 k. Presumptions. Most Cited

Cases

(Formerly 371k485(1))
Commercial success is nol a necessary circum-
stance for rebuttal of presumption for taxation pur-
poses, of nonagricultural use of land; special cir-
cumstances may be drawn from statutory factors for

© 2010 Thomson Reuters. No Claim to Crig. US Gov. Works.
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consideration in classification process, and pres-
ence of all or any one factor in particular is not ne-
cessary for presumption's rebuttal. West's F.S.A. §
193.461(3), (3)(a, b).

{4] Taxation 371 €=22722

371 Taxation
371111 Property Taxes
37HHI(H) Levy and Assessment
ITVHION ] Evidence in General
371x2722 k. Presumptions. Most Cited

Cases

(Formerly 371k485(1Y)
Presumption of nonagricultural use of land was re-
butted with respect to 325 acres, of 350-acre ftract
sold for six times its agricultural assessment, which
were continued for citrus preduction, while remain-
ing 25 acres were developed into an amusement
park, and landowner was thus entitled to agricultur-
“al classification of land for taxation purposes.
West's F.8.A. § 193.461(3), (B)(c).
*§88 Michael D. Martin of Martin & Maitin, Lake-
land, for James L. Roden.

R. Lawrence DeFrances, Ad Valorem Tax Counsel,
and Zollie Maynard, Ir., Asst. Atty. Gen., Talla-
hassee, for Dept. of Revenue, petitioners.

R. Lee Benneti of Lowndes, Peirsol, Drosdick &
Doster, Oriando, for respoitdent.

C. A. Boswell and M. David Alexander of Boswell,
Boswell & Conner, Bartow, for CF Mining Corp.,

amicus curiae.

*580 Martha W. Barnett of Holland & Knighi,
Lakeland, for First Mississippi Corp., amicus curi-
ae.

BOYD, Justice.

[1] The decision of the District Court of Appeal in
this cause, Straughn v. K & K Land Management,
Inc., 347 S0.2d 724 {Fla. 2d DCA 1977), conflicts
with the decision in First National Bank of Holly-

wood v. Markham, 342 So.2d 1016 (Fla. 4th DCA
1977}, We have jurisdiction of the petition for cerfi-
orari. Article ¥V, Section 3(b)(3), Florida Constitu-
tion.

[2] The issue in conflict is whether more than just
agriculiural use is required to establish for purpose
of tax assessment that land may be classified agri-
cueltural and be entitied, therefore, to preferential
tax treatment. In Stravghn v, Tuck, 354 So.2d 368
(F1a.1978), we reviewed the constitutionality of
Section 193.461(3), Florida Stafutes. Ths statufe
mandates that to gain “agricultural” classification
Jand must be “actually used for a bona fide agricul-
tural purpose,” Section 193.461(3)(a), which means
“good faith commercial agricultural use of the
land.” Section 193.4613)(b). In the course of the
opinion upholding the statute the following was
stated, at 370: © ‘uge’ is still the gaidepost in classi-
{ying land, although other specifically enumerated
factors relative to use may also be considered. Ag-
ricultural use is now and has always been the test.”
We adhere to this view. As we mtimated in Tuck
the factors listed in subsection (b) of Section
193.461(3) are to be considered in making the de-
termination of good faith agricultural use but none
is determinative. We disapprove of Marlcham fo the
extent it conflicts with Tack. This resolves the con-
{Het between Markham and this case, too.

{3] A problem not present in Markham and Tuck is
present in #his case. Sale of land for a purchase
price three or more times greater than its agriculius-
al assessment creates a presumption that the land is
not used for good faith agricultural purposes. Sec-
tion 193.461(3), Florida Statutes. The presumption
may be overcome “(uwpon a showing of special cir-
cumstances by the landowner demonstrating that
the jand is to be continued in bona fide agriculture.”
In this case the District Cowrt upheld the irial
court's determination that there existed special cir-
cumstances sufficient to rebut the presumption. As
the Department of Revenue has done before, it
stresses that commercial success is a necessary cil-
cumstance for rebuttal. We reject this notion. As we
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stated i Straughn v. X & K Land Management,
326 So.zd 421 (Fla.1976), “special circumstances”
may be drawn from the facters for consideration in
the classification process lisied in Section 193.44]
(3)(b). The presence of all ar any one factor in par-
ticular fs not necessary for the presumption's rebut-
tal.

[4] In this case K & X Land Management pur-
chased approximately 350 acres of producing eitrus
grove for six times the agricultural assessment.
Twenty-five of the acres were developed into an
amusement park, but the remainder of the grove
was continued to be used for cifrus production. The
issue was whether the presumplion of nonagricul-
tural use in Section 193.461(4)(c) was overcome as
to the acreage continued for citrus production. On
the record before us, we cannot say ihe trial cowrt
found incorrectly that the presumption had been re-
butted and that respondent was entitled (o agricul-
tural classification.

The decision of the District Court is affirmed.
First National Bank of Hollywood v. Markham, 342
S0.2d 1016 (Fla. 4th DCA 1977}, is disapproved.

1t is s0 ordered,

ENGLAND, C. J, and SUNDBERG and HATCH-
ETT, 11., concur.
ALDERMAN, 1., concurs in result only,

ORDER
PER CURIAM.

The motion of petitioner Florida Department of
Revenue for rehearing or clarification is denied.

It is so ordered.

*590 ADKINS, BOYD, OVERTON and HATCH-
ETT, J1., concur.

ALDERMAN, i., dissents with an opinion, with
which ENGLAND, C. ., and SUNDRERG, 1., con-
cur.

ALDERMAN, Jusiice, disseniing,

Because I believed that the twenty-five acres of
highway frontage developed into an anmusement
park must have had a much higher value than the
remalning 325 acres of ciirus grove property, I con-
curred in result only in this Court's opinton filed Ju-
ly 20, 1978, which allowed the taxpayer the benefil
of an agricultural classification on its grove land, 1
reasoned that the purchase price of the grove land
could not be determined by simply dividing the
fotal number of acres purchased mto the overall
purchase price to get an average price per acre, and
I assumed that the actual price for the grove land
was less than the average price per acre of all the
land purchased by K & K, Daring oral agrument on
petitioner's motion for rehearing, however, it be-
came clear to me that the record confains no evid-
ence to confradict the property appraiser's conclu-
sion that K & K paid a uniform price per acre for
all the land it purchased. Assuming then that K & K
paid six times the agricultural assessed value for (he
grove land, T find that section 193.461{(4)(c), Flor-
ida Statutes (1973), creates a presumption  that
“such land is not used primarily for bona fide agri-
cultural purposes.” This presumption may be rebui-
ted “(u) pon a showing of special circumstances by
the landowner demonstrating that the land is to be
continued in bona fide agriculture . . . . Section
193.461(4) (c). “Bona fide agricultural purposes”
means “good faith commercial agricultural use of
the land.” Section 193.461(3)(h).

Special circumstances, sufficient to overcome the
statutory presumption, must be more than a show-
ing that an existing agricultural use of the land is
continued. Markham v. Nationwide Bevelopment
Co., 349 S0.2d 220 (Fla. 4th DCA 1977). In the
present case, K & K failed to contradict the prop-
erty appraiser's finding that it paid six times the ag-
ricultural assessed value of the grove land, and it
has not shown any special circimstances, consistent
with good faith commercial agriculiural use of this
land, that would justify paying such an inflated
price. Certainly, its continued use of the land as a
grove could not be considered a good faith com-
mercial agricultural use when there is no reasonable
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expectation of meeting investment costs and realiz-
ing a reasonable profit. This does not mean that X
& K cannot continue to use the land as a grove,
thereby generating some income to reduce the costs
of its speculative investment. Rather, it means that
K & K cannot use the Green Belt Law, which was
intended as a shield to protect bona fide farmers, to
avaid its fair shave of ad valorem taxes, thereby for-
cing the other taxpayers of the county to subsidize
its speculative investment. Upon rehearing, I would
quash the decision of the district court and reverse
the trial court.

ENGLAND, C. I, and SUNDBERG, 1., concur,
Fla., 1978

Roden v. K & K Land Management, Inc.

368 So.2d 388

END OF DOCUMENT
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&
District Court of Appeal of Florida,
Second District.

Kenneth M. WILKINSON, Lee County Property
Appraiser, and William Fussell, Lee County Tax
Coliector, Appellants,

v.

Larry KIRBY, Trustee, Appellee.

Nos. 94-30864, 94-00067 and 94-03139.

April 19, 1995,

Landowner sought judicial review of real property
tax assessment of its land as nonagricultural prop-
erty. The Circuit Court, Lee County, William C.
Meiver, 1., determined that land which was actually
used as tree farm should be classified as agricultur-
al for tax purposes, and couniy appealed. The Dis-
trict Court of Appeal, Altenbernd, J., held thai tax-
paver overcame presumption of comectness which
attached fo county's determination that land should
not be classified as agricultural for tax purposes.

Affirmed.
West Headnotes
|1} Taxation 371 €502446

371 Taxation
371111 Property Taxes
3TII(H) Levy and Assessment
3711{H)2 Assessors and Proceedings for
Assessment
371k2444 Powers and Proceedings in
WMaking Assessments in General
371k2446 k. Defects and  errors,
Most Cited Cases
(Formerly 371k319(2))

Taxation 371 £03722

371 Taxation

371HI Property Taxes
3711H(H) Levy and Assessment
37HIHH)11 Evidence in General
371k2722 k. Presumptions. Most Cited

Cases

{Formerly 371k485(1}}
Property tax appraiser's decision i3 presumed cor-
rect, and to overcormne this presumption, a {axpayer
must prove that no reasenable hypothesis supporis
appraiser's decision.

[2] Taxation 371 €=22523

371 Taxation
371101 Property Taxes
371TH(H) Levy and Assessment
371HI(H)5 Valuation of Property
371k2520 Valuation of Particular Real
Property
371k2523 k. Rural or agricultural
Jands; open spaces. Most Cited Cases
(Formerly 371k348.1(3))
Property faxpayer was entitled 1o agricultural clas-
sification for land which was purchased for devel-
opment but which was used exciusively as a iree
farm. West’s F.8.A. § 193.461(3)(b)1-6.

[3] Taxation 371 €=22523

371 Taxation
371111 Property Taxes
“371HI(H) Levy and Assessment
371111(H)5 Valuation of Property
371k2320 Valuation of Particular Real
Property
371k2523 k. Rural or agricultural
lands; open spaces. Most Cited Cases
(Formerly 371k348,1(3))
Properly taxpayer cvercame presumption that land
which sold for a price which was three or more
times the amount of the agricultural assessment was
not being used for agriculoural purposes by showing
that development project for which land was pur-
chased failed and that owner placed land to legitim-

© 2010 Thomson Reuters. No Claim to Orig. US Gov, Works.




654 S0.2d 194, 20 Fla. L. Weekly D998
(Cite as: 654 5a.2d 154)

aie agriculiural use. West's F.8.A. § 193.461(3)(c).
[4] Taxation 371 €502823

371 Taxation
37111 Property Taxes
371TH(HY Levy and Assessment
3711 Valuation of Property
371k2520 Vahlation of Particular Keal
Property
3712523 k. Rural ov agriculiural
lands; open spaces. Most Cited Cases
(Formerly 371k348.1{3))
Assuming that presumption in favor of nonagricul-
tural tax status existed by virtue of change in zon-
ing, property taxpayer overcame that presumption
by showing that taxpayer did not request zoning
change and that taxpayer's use of subject property
as a tree farm was appropriate under city's zoning
plan. West's F.S.A. § 193.461(4)(a)3.

|5} Taxation 371 €=22523

371 Taxation
371111 Property Taxes
371 Levy and Assessment
3713 Valuation of Property
371k2520 Valuation of Particular Real
Property
371k2523 k. Rural or agriculturai
lands; open spaces. Most Cited Cases
{Formerly 371k348.1(3))
Good faith commercial agricultural use, for pur-
poses of qualifying for agriculfural tax classifica-
tion, does not necessitate a profit by the landowner.
West's F.S.A. § 193.461(5){D).
*19% Michael C. Tice, Fort Myers, for appellants.

Robert B. Burandt of Aloia, Dadley, Roosa, Sulton,
Meclver & Burandt, Cape Coral, for appellee.
ALTENBERND, Judge.

The Lee County Property Appraiser and the Lee

County Tax Collector ™ appeal final judgments
granting an agricuitnral classification under section

193,461, Florida Statutes (1991), for approximately
24 acres of property i Cape Coral, Florida, owned
by Larry Kirby, as frustee. Although the trust may
have purchased this land for residential develop-
ment, it was entitled to receive the green belt classi-
fication for land that it actually placed into perman-
ent, bona fide use as a tree farm.

FN1., The Lee Couniy Tax Coilector
brought a separate appeal, case number
94-00067, which was consolidated with
this case.

Mr. Kirby is a developer and a part-owner of Nu-
Cape Construction, a general confractor. In 1980,
Mr. Kirby, as trostes of a land frust, purchaged 72
acres of umdeveloped land in Cape Coral for
$1,200,000, or approximately $16,500 per acre. The
trust planned to develop residential condominiums
on the property. In 1981, the City of Cape Coral
(the City) approved a zoning request to allow a
planned vait development on the property, which
would be known as Coral Cove.

A few canals were cut info this land, but no build-
ings were construcied and the development did not
otherwise progress. Sometime- befors 1984, Mr,
Kirby concluded that the project was not feasible,
and he began to plant trees on the property, He has
planted many varieties of trees for use in landscap-
ing. By 1991, 18 acres of the property were planted
with irees. In 1992, 24 acres were planted with
frees. By the time of trial, there were more than
10,000 trees planted on approximately 50 acres.
Mr. Kirby testified that he speni many hours each
week caring for the tree farm. The tree fam also
employs several lzborers. The operation uses more
than six miles of irrigation pipe and has a permit
{romt the South Florida Water Management District
to use water for a free thrm. The photographs in the
record clearly show that the land is being used on a
permanent basis as a typical omamental landscape
farm.

In 1989, during a zoning reevaluation, the City re-
classified the property from iis planned unif status
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10 RD, a residential development status. So long as
the trust does not use the property as a public sales
location for its irees, the City does not regard this
farm as a violation of this new zoning, The trust
which owns this land is a family trust. Many of Mr.
Kirhy's other development corporations are also
businesses owned by his family. Rather than sell
the irees to the public, the frust has allowed the
trees fo *196 be used in the other businesses
without charge. Thus, the trust is not currently gen-
erating a profit, but the other family businesses are
generating greater profits because they receive the
trees at no cost.

The trust first applied for an agricultural classifica-
tion in 1991. The Property Appraiser denied that
application, as well as the application made in
1592, The trust appealed to the Lee County Value
Adjustment Board, which denied the appeal. There-
after, the mrust filed suit in circult couwrt pursuant to
seciion 104.171, Florida Statutes (1991). After con-
ducting an evidentiary hearing, the trial court found
that 18 acres of the property in 1991, and 24 acres
in 1992, were used for “bona fide agricultural pur-
poses,” and were entitled to an agricultural classi-
fication.”™? This classification resulis in a substan-
tially reduced assessment. The Property Appraiser
and Tax Collector appeal this ruling.

FN2. Mr. Kirby also filed an application
for agricultural classification i 1993. The
trial cowrt granted a summary judgment in
kis favor based on the earlier case. The Lee
County Property Appraiser's appeal of this
summary”  judgment, case number
94-03139, is also consolidated with this
appeal.

[1}[2] We recognize that a property appraiser's de-
cision is clothed with the presumption of comrect-
ness, and that a taxpayer must prove that no reason-
able hypothesis supporls the property appraiser's
decision.  Straughn  v. Tuck 354 Sold 368
(Fla. 1977y, Aithen v. Markhan, 595 S0.2d 159 (Fla.
4th DCA 1992). Nevertheless, the Property Ap-
praiser's assessment in his case was based on a

misapplication of the law. In many respects, the er-
ror made by the appraiser in this case is comparable
te the ervor made by the Lee Counfy Tax Assessor
in Figsher v. Schooley, 371 50.2d 496 (Fla. 2nd
DCA 1979 (holding that owner was entitied o ag-
ricuftural classification for land purchased for de-
velopment but used exclusively for agriculmure).

{31 The #rust clearly proved that the land was being
used for agricultural purposes in the relevant tax
years, and that the agricultural use was neither new
nor temporary. Considering the six specific faclors
delineated in section 193.461(3)(L)1-6, the only
factor suggesting the land may not be used for agri-
cultaral purposes is its purchase price.™ There is
a presumption that land whieh sells for a price three
ar more times the agricultural assessment is not be-
ing used for agricuttural purposes. § 193.461(3)(c}).
Typically, this presumption is used to remove the
agricultural classification from a parcel that already
is so classified and recently has sold at a price sug-
gesting imuninent development. See, e.g, Champion
Realty Corp. (Fla) v. Burgess, 541 So.2d 615 (Fla.
tst DCA 1989), review denfed 549 So.2d 1013
(F1a.1989). In this case, the trust asked for the clas-
sification more than a decade after it purchased the
undeveloped land in anticipation of commercial de-
velopment. As in Fisher, the development's failure
and the owner's decision to place the land into legit-
imate agricultural use is a special circumstance that
overcomes the presumption. 371 So.2d 496,

FN3. Section 193.461(3)b), in its entirety,
states:

193.461 Agricultural lands; classifica-
tion and assessment.~

{(b) Subject to the restrictions set out in
this section, onlvy lands which are used
primarily for bona fide agricultural pur-
poses shall be classified agricultural.
“Bona fide agricultural purposes” means
good faith commercial agricultral use




654 S0.2d 194, 20 Fla. L. Weekly D998
{Cite as: 654 So.2d 1%4)

of the land. In determining whether the
use of the land for agricultural purposes
is bona fide, the following factors may
be taken indo consideration:

{. The length of time the land has been
so utilized;

2. Whether the use has been continuous;
3. The purchagse price paid;

4, Size, as it relates 1o specific agricul-
tural use;

5. Whether an indicated effort has been
made to care sufficiently 2nd adequately
for the land in accordance with accepted
commercial agriculiural  practices, in-
cluding, wihout limitation, fertilizing,
liming, tilling, mowing, reforesting, and
other accepted agricuttural practices;

6. Whether such land is under lease and,
if so, the effective length, ierms, and
conditions of the lease; and

7. Such other factors as may from time
to time become applicable.

[4] Under the catch-all “other factors” to be con-
sidered in section 193.461(3)(b)7, the Property Ap-
praiser argues fhat zoning is a factor barring agri-
cultural classification in *197 this case. The fact
that the trust arranged for this property fo be classi-
fied as a planned development at an earlier time or
that it is currently zomed for residential develop-
ment is not dispositive. This is not a case in which
the iand was rezoned from agricultural status to no-
nagricultural status at the owner's request. §
193.461(4)(a)3, Fla.Stat. (1991). See Harbor Ven-
fures, Inc. v. Huiches, 366 So.2d 1173 (Fla.1979).
There is no indication that the City classified this
undeveloped land as agricultural in 1980. The frust
did not request the City's most recent zoning
change. Moreover, the City submitfed a letter in
support of the trust's requested agriculiural classi-

fication, indicating that the tree farm is an appropri-
ate use for this land wnder RD zoning hecause the
trust is not selling plants at that location to the pub-
lic. Thus, even if the presumption concerning a
change in zoning exists in this case, Mr. Kirby has
overcome that presumption. Markham v. Fogg, 458
S0.2d 1122 (Fla.1984).

[51 Tinally, the Property Appraiser argues that a
lack of profitability is an “other factor” precluding
the agricultural assessment. As in earlier cases, the
Property Appraiser argues that a “bona fide agricul-
tural purpose” requires a “good faith commercial
agricultural use of the land,” § 193.461(3)(b), and
that goed faith eguates to profitability. It is now
well established that a good faith commercial agri-
cultural nse does not necessitate a profit by the
landowner, Roden v. K & K Land Managemen,
e, 368 So0.2d 388 {Fla.1978); Fisher, 371 So.2d
496, Walden v, Tuten, 347 S0.2d 129 (Fia. 2d DCA
1977y, cert denied, 355 S0.2d 518 (Fla.1978). The
frust’s evidence establishes that this venture i$ not a
sham and has a profit motive. The fact that the in-
terrelated entities transfer treey from the frust (o the
other corperations without creating income for the
gust does not eliminate the profit motive underly-
ing this venture.

Affirmed.

DANALY, A.C.J., and SCHOONOVER, J., con- cur.
Fla.App. 2 Dist.,1995.

Wilkinson v. Kirby
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Supreme Cowst of Florida,
Ronald SCHULTZ, et al., Petitioners,
V.
LOVE PGI PARTNERS, LP, et al., Respondents.
Mo, 92,803,

April 1, 1999,

Taxpayers appealed property appraiser's denial of
agricultural classification for property, for ad valor-
em tax purposes. The Circuit Court, Citrus County,
Patricia Thomas, J., upheld appraiser’s deterimina-
tions, and taxpayers appealed. The District Court of
Appeal, 706 So.2d 837, W. Sharp, J, ruled that
zoned use of land is not, as a matter of law, determ-
inative of actual, good faith use of land for tax pur-
poses. On petition for review, the Supreme Court
held that zoning alone is not determinative as a
malter of law.

Affirmed.

Anstead, I., filed dissenting opinion, in which Pari-
ente, 1., and Kogan, Senior Justice, joined.

West Headnotes
Taxation 371 €025823

371 Taxation
37111 Property Taxes
3711I(H) Levy and Assessinent
37115I(H)3 Valuation of Property
371k2520 Valuation of Particular Real
Property
371k2523 k. Rural or agricaltural
lands; open spaces, Most Cited Cases
(Formerly 371k348.1(3))
Zoned use of land is not, as a matter of law, de-
terminative of actual, good faiih agricultural use of
land, for ad valorem tax purposes; raiber zoned use
is but one factor that assessor or reviewing court
may consider along with other specified statutory

faciors. West's F.8 A, Const. Art. 7, § 4(a); West's
F.8.A. & 193.461(3)(b).

#1371 Clark A. Stillwell of Brannen, Stillwell &
Periin, P.A., Inverness, Florida, for Petitioners.

Enola T. Brown, Robert L. Rocke and Christopher
L. Griffin of Annis, Mitchell, Cockey, Edwards &
Roshn, P.A ., Tampa, Fiorida, for Respondents.

Robert A. Butterworth, Attorney General, and
Joseph C. Mellichamp, IIf, Senior Assistant Aftor-
ney General, Tallahassee, Florida, and Robert A.
Ginsburg, Dade Counly Attorney, and Melinda S.
Thornton, Assistant Counily Attorney, Miami, Flor-
ida, for Florida Department of Revenue and Dade
County Property Appraiser, Amici Curize.

PER CURIAM.

We have for review Love PGI Pariners, LP w
Schultz, ™ 706 S0.2d 887 {Fla. 5th DCA 1998),
which expressly and directly conflicts with Robbins
v. Yusem, 559 So.2d 1185 (Fla. 3d DCA 1990). We
have jurisdiction. Art. V, § 3(b)(3}, Fla. Const.

FN1. Sugarmili and Love PGI Partners
both litigated this case below; however,
only Sugarmill, as a taxpayer, remains a
party at this stage of the proceedings.

The issue presented by the conflicting decisions i3
whether zoned use of land is, as a matter of law, de-
terminative of the aciual, good faith agricultural use
of the land for ad valorem tax assessment purposes
under article V1i, section 4(a) of the Florida Consti-
tution and seciion 193.461(3)b), Florida Statutes
(1993). The Fifth District Court of Appeal held be-
low that when determining the actual, good faith
use of the land for fax purposes, the zoned use is
but one factor that an assessor or reviewing cowut
may consider along with the other specified factors
provided in section 193.461(3)(b}1-7, Fiorida Stat-
utes (1993), and that zoning alone is not determin-
ative as a matter of law. Love PGI Partners, 7006

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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So.2d at §92-893.

The Fifilh District reasoned that the determination
must be based om an evaluation of the various
factors surrounding the alleged agricultoral use as
provided in section 193.461(3)(h), which include
the duration and continaity of the use, the purchase
price and size of the land, whether the land is cared
for in a manner to support the alleged use, whether
there is a lease and, if so, its terms, and “[sluch oth-
er factors” as may be apparent. Love PGI Pariners,
706 So.2d at 891-92 {guoting § 193.461(3)(b})). Not
having been included as a factor by the legislature,
the zoned use of the land enters the analysis via the
catchall facior that allows the taxing authority to
consider any relevant factor not specifically men-
tioned. § 193.461(3)bY7, Fla. Stat. (1993); Love
PGI Partners, 706 5024 at 862, The cowt also
stressed that “the key to determining entitlement to
[an] agricultural classification is the actual physical
activity being conduacted on the land, Bass v. Gen
Dev. Corp. 374 So.2d 475 (Fla. 197" Love PGI
Partners, 706 So.2d at 891, Thus, making the good
faith agricoltural use determination based exclus-
ively on zoned use as a matier of law, would violate
the broad examination required by statnte, which is
properly focused on the actual physical use of the
land.

We find the Fifth District's reasoning to be sound
and add that the holding is consistent with our opin-
ion in Greemwood v. Oafes, 251 S0.2d 663
(F1a.1971), wherein we stated: *it is clear ... that
any determination®F272 of a bona [ide forestiy op-
eration must be arrived at upon consideration of ali
practices and indicia existing in each case, and on a
case by case basis. It would be an impossible and
unwise task for this Court, or any appeilate cowt, to
atiempt {o establish inflexible, definite criteria to be
arbitrarily applied on a state-wide or even area
basis.” Jd. at 667-68.

Accordingly, we approve the Fifth District's de-
cision below, and disapprove Robbins v. Yusem io
the extent if is inconsistent with this opinion.

If is so ordered.

HARDING, CJ., SHAW and WELLS, ., and
OVERTON, Senior Justice, concur.

ANSTEAD, 1., dissents with an opinion, in which
PARIENTE, I, and KOGAN, Senior Justice, con-
cur,

ANSTEATD, 1., dissenting.

1 would approve the Third District's opinion in Rob-
bins v. Yusem. To do otherwise is tantamount (o ig-
noring the entire land use regulatory scheme the le-
gislature has mandated to regulate growth in Flor-
ida.

Today, the use of land is largely controlied by local
zoning laws, under a land use planning scheme
mandated by the state to be developad and enforced
by local governmeni. Obviously, that comprehens-
ive scheme can hardly work if landowners are free
to ignore zoning laws in their use of land. However,
that is precisely the import of owr ruling today. 1
cannot improve upon the well-reasoned opinion of
dudge Jorgensan in Robbing where he explained:

Where, as here, the use of the property for
commercial agriculiure was prohibited by law
and therefore was not in “good faith” as required
by the Greenbelt Law, the Property Appraiser's
denial of agricultural classification was proper.
Contrary to the taxpayer's argument, our decision
will not create an unconstitutional irrebuttable
presumpiion. At the outset, a finding that com-
mercial agricultural use is not bona fide because
it is prohibited under the zoning laws may be
overcome by a showing that the use is a legal
nonconforming use. Once the Property Appraiser
determines, however, that the use is prohibited
and is not a legal nonconforming use, the use, as
a-matter of law, is not bona fide and is not in
good faith. That conclasion is a rule of substant-
ive law, not an evidentiary presumption. See
Ehrhardt, Florida Fvidence See. 301.3 (2d ed.
1984) {“Although some rules of law are called
conciusive presumptions from thme to time, they
are not properly included in a codification of the
law of evidence since they are rules of substant-
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ive law in the particular area in which they ex-
ist.””).

Moreover, there is an eminently rational basis
for the rule of law that we announce foday. The
determination of the Property Appraiser is reas-
onably related fo legilimate legislative aims,
while the order of dismissal entered by the trial
court grants the taxpayer a substaniial tax reduc-
tion based on an illegal use of land. No statute,
judicial decision, or principle of equity permits us
{o sanction an illegal act by conferring upon the
taxpayer substantial tax relief at the expense of
other taxpayers. Accordingly, we conclude thal,
as a matter of law, agricultural use of propeity in
violation of applicable zoning regulations cannot
be considered “good faith” commercial agricui-
tural use of the land entifling its owner to an agri-
cultural exemption.

Robbins, 559 S0.2d at 1188 (footnote omitted).

PARIENTE, 1., and KOGAN, Senior Justice, con-
cur.

Fla.,1999.

Schultz v. Love PGI Pariners, LP
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